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VEMORANDUM AND ORDER

This matter cones before the court on Plaintiffs’ Mtionto Conpel
Furt her Deposition of Craig Livingstone and for O her Such Relief the
Court Deens Just and Proper and the Plaintiffs’ Mtion to Append
Correspondence to Grai g Livingstone’s Qopositionto Plaintiffs’ Mtion
t o Conpel. Upon consi deration of the subm ssions of the parties and

the relevant law, the court will deny the plaintiffs’ notions.

Backagr ound

The underlying all egations inthis case ari se fromwhat has becone
popul arly known as “Filegate.” Plaintiffs allegethat their privacy
interests were viol ated when t he FBI i nproperly handed over to the
Whi t e House hundreds of FBI files of fornmer political appoi ntees and

gover nnent enpl oyees under the Reagan and Bush Adm nistrations.



The current di spute revol ves primarily around t he deposition of
D. Craig Livingstone. Plaintiffs deposed Livingstone for afull six
hours of direct testimony on May 26, 1999. Then, on June 8, 1999,
Li vi ngst one agai n appeared to al l owt he def endants to cross-exam ne
him Livingstone al so agreedto allowthe plaintiffs to conduct re-
direct exam nation, withinthe scope of the cross-exam nation, for the
sane period of time used by the defendants for cross-exam nation.
Def endant s cr oss- exam ned Li vi ngstone for approxi mately 12 m nut es.
Plaintiffs were then given 12 m nutes to conplete their redirect.
After the plaintiffs had questioned Livingstone for the full 12
m nut es, Livingstone agreed to answer questions for another 12-m nute
period. Plaintiffs counsel declinedthe offer, however, and adj ourned

t he deposition to seek the court’s gui dance.

1. Anal ysi s

A. Plaintiffs’ Mtion to Conpel Further Deposition

Plaintiffs argue that they were given insufficient tine to
properly conduct their re-direct exam nati on. They seek an order
allowing them additional tinme to question Livingstone about
contradictions in his testinony and to chal | enge several “foundati onal
facts” relied on during the cross-exam nation. As the defendants
correctly note, however, this court, inits Order of August 12, 1997,

set apresunptivelimt of six hours for each deposition, absent | eave



of court for good cause, or agreenent of the parties. Al exander v.

EBI, G v. No. 96-2123, Order at 2 (August 12, 1997). Plaintiffs do not
di spute that their origi nal deposition of Livingstone consisted of a
full six hours of testinony. Therefore, plaintiffs nust denonstrate
t hat good cause exists for this court to grant theml eave to depose
Craig Livingstone for an additional period of tine.

Plaintiffs, however, fail to neet this burden. They assert that
several of Livingstone s representations during cross-exam nation
contradicted his earlier direct testinmony. However, plaintiffs
explicitly refuse to enunerate these contradicti ons because of what

they claimto be “a need to not tip M. Livingstone off in [their]
pl eading.” Plaintiffs’ Mtionto Conpel Further Depositionof Craig
Li vi ngstone at 2.

Plaintiffs can not circunvent their obligationto showgood cause
by of feri ng such a general, concl usory statenent and expectingthe
court to accept it as true. If plaintiffs had in fact noted
contradictions in Livingstone’ s testinony, they shoul d have i medi ately
began t o i nqui re about themduring the 24 m nutes al |l owed for redirect.
Thisis particularly trueinlight of theplaintiffs’ concern about
“tipping off” Livingstone, as i medi ate i nqui ry coul d have avoi ded
gi vi ng Livingstone additional tine to reexam ne his testinony and

search for any di screpanci es. Despitethis, however, at no point in

the plaintiffs’ 12 m nutes of questioningdidthey inquire about any



al | eged contradi ction. Furthernore, instead of takingthe additional
12 mnutes offered to begin asking about these contradictions,
plaintiffs wal ked out of the deposition. Plaintiffs’ bare allegation
of “contradictions,” therefore, falls far short of establishing good
cause.

Plaintiffs al so assert that “a nunber of the questions asked on
cr oss-exam nati on by def endants’ counsel will showthat they are based
upon several foundational facts that need to be probed and expl ored on
redirect exam nation.” 1d. Plaintiffs, however, fail to enunerate
any specific fact that needs such exploration. Intheir brief and
reply, theplaintiffslist several questi ons asked by t he def endant s
that they claimto “require foundational factual devel opnent on
redirect examnation.” Plaintiffs’ reply at 2. They do not expl ai n,
however, what foundational facts need to be devel oped, why such
devel opnent is required, or why t he devel opnent woul d requi re nore t han
the 24 m nutes they were all owed. Instead they sinply theorizethat

“Ip]roper redirect will require questioning that necessarily takes

| onger than t he concl usory and | eadi ng cross-exam nationitself.” ld.
(enphasi s added). Therefore, they concl ude, their redirect exam nation
wi Il “obviously” take longer than 12 mnutes. 1d. at 4. As this
court has already statedinapreviousrulinginthis case, the party
beari ng t he burden nust provi de the court with factual support, not

just theory, tosatisfy that burden. See Al exander v. FBI, Civ. No.




96- 2123, Menorandumand Order at 7 (D.D. C. Jan. 24, 2000). Plaintiffs
clearly fail to do so in their witten subm ssions to this court.
Furthernmore, areviewof the depositiontranscript reveal s that
the plaintiffs’ need to devel op “foundational facts” is not self-
evident. Plaintiffs’ redirect exam nation consisted primarily of
guestions outside the scope of the cross-exam nation. Plaintiffs
consumed nmost of their initial 12 mnutes of redirect asking
Li vi ngst one questi ons about whet her and how he had revi ewed hi s past
deposition testi nony and whet her he had di scussed the casewith his
fam | y—t opi cs t hat were not covered duri ng cross-exam nati on. None of
the plaintiffs’ questioning, therefore, indicatestothis court any
“foundati onal facts” that need to be probed. Furthernore, as noted
earlier, plaintiffs declinedthe opportunity to question Livingstone
for an additional 12 m nutes. Rat her than wal ki ng out of the
deposition, plaintiffs could have usedthistineto at | east beginto
establish the existence of foundational facts and their need for
additional tinetoinquire about them Plaintiffs, however, chose not
to do so. Consequently, this court sinply has no basis for finding
good cause to conpel further deposition testinony from Craig
Li vingstone. Plaintiffs receivedtheir full six hours of deposition
testinony all owed by this court’s August 12, 1997 Order, and t hey have

failed to denonstrate their need for any additional tine.



B. Mbti on t o Append Correspondence to Livingstone' s Qoposition

to Motion to Conpel

Plaintiffs also filed a Motion to Append Correspondence to
Li vi ngstone’ s Oppositionto their Mdtionto Conpel. Inthis notion,
plaintiffs seek to attach copi es of correspondence bet ween counsel to
Li vi ngstone’ s Oppositionto their Mdtionto Conpel Further Deposition
of Craig Livingstone, which was dealt with above. Plaintiffs claim
t hat appendi ng t he correspondence at i ssue i s necessary “[t]o pronptly
correct theresultinginaccuraci es and prevent any prej udi ci al effect
[the def endant’ s] al | egati ons coul d have caused.” Plaintiffs’ Replyto
Opposition of Craig Livingstoneto Mdtionto Append Correspondence at
1. Livingstone correctly notes, however, that the plaintiffs are
entitledtoreplyto his opposition, and that they may i ncl ude in that
reply any desired correspondence bet ween counsel. The plaintiffs did,
in fact, file a reply, which included, as an attachnment, the
correspondence at i ssue. Additionally, theplaintiffs specifically
addressed in the substance of their reply what they all eged to be
i naccuraci es ontherecord. Because the court consideredthisreplyin
reachingits decisionregardingthe plaintiffs’ notionfor further
deposition testinony, appendi ng Livingstone s opposition is not
necessary to correct therecordor toaidthe court inreachingits
deci sion. Therefore, the court will deny the plaintiffs’ notionto

append the correspondence to Livingstone's Reply.



I 11. Conclusion

For the reasons stated above, the court HEREBY ORDERS t hat:
1. Plaintiffs’ Mdtionto Conpel Further Depositionof Craig

Li vi ngstone i s DENI ED.

2. Plaintiffs’ Mtion to Append Correspondence to Craig
Li vi ngstone’ s Qppositionto Plaintiff’s Mtionto Conpel is

DENI ED

SO ORDERED.

Royce C. Lanberth
United States District Court

Dat e:



